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Introduction

Why are gambling marketstreated so differently to other markets? Thisapparently
trivial question is far from having a generally accepted scientific rationale and
continuously givesreason for controversial academic and political debates. In most
European countries gambling markets, including markets for sports betting, are
subject to avery strict regulation up to the degree of being entirely controlled by
the government. For example, thisisthe casein Germany, wherethe state monopoly
has recently been reinforced by anew law (Glcksspiel staatsvertrag), which was
put into force in 2008. But also in other major European countries the state
monopolies still hold despite of the European competition law and despite of the
changing technical environment, especially the rising importance of theinternet,
which makesit more and more difficult to protect the monopoly.

In the past ten years, the European Court of Justice (ECJ) has heavily
influenced the national regulatory settings on gambling markets across Europe
with several landmark rulings. The overall view expressed in those judgements
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overview H. Janssen, L. Resecaciani, Das staatliche Sportwettenmonopol in Deutschland — Fessel
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can beroughly summarized by thefollowing points: 1. Therestrictionsimposed by
the national legidationswere found to bein contrast with theidea of afree common
market inthe EU. 2. Such restrictions could neverthel ess be motivated by theaim
of enforcing matters of general public interest like protection from gambling
addiction or fraud. 3. However, the restrictions would have to be appropriate to
pursue these aims (which is still amatter of debate) and should be imposed to all
market participants in a non-discriminatory manner.? Although the court didn’t
declare state monopolies asincompatible with European competition law, it forced
national legislations at |east to be coherent and non-discriminatory. Thisgave, for
example, theimpetus for acomplete realignment of the Italian gambling market.?
A coherent European legislation regulating the gambling sector is, however, still
missing and this is regarded as the main cause for the perceived ongoing lega
uncertainty throughout Europe.

This paper analyses the last judgement of the court in the case C-42/07
published on the 8" of September 2009, whichwewill call Liga Portuguesa decision.
Theverdict was expexted (like many othersin the past) to give aclear direction for
dozens of pending casesin the EU member states. Asfar as we can observe, this
hopewasclearly dashed. Especialy the expected clarification of the* proportiondity’
criteriafor justifying a state-monopoly suggested in the Gambelli and Placanica
rulingsdid not occur. In this paper, wewill not deal with legal questions primarily,
but will rather follow an economic approach by trying to give a statement on the
economic rationality of the Liga Portuguesa decision. With the object in question
being an issue of market regulation, an economic assessment isin our opinion as
necessary as alegal evaluation and may give valuable insights for further policy
recommendations.

1 Gambling markets in the EU - An overview

Gambling markets throughout the world are subject to very different regulation
regimes. In Europe and the U.S. one finds traditionally highly regulated markets,
both for lotteries and sports betting. The rigid regulation is reflected on the one
hand in high tax rates, which are commonly even higher than for other ‘ sin goods’
like alcohal or tobacco,* and on the other in barriers to market entry for private

oder Schutzschild?, in List Forum fiir Wirtschaftspolitik, n. 3, 2008, 175-197. A. KaBurakis, ECJ
Jurisprudence and Recent Developments in EU Sport Betting, in S. GARDINER ET AL. (eds.) EU,
Soort, Law and Policy, The Hague, T.M.C. ASSER International Sports Law Centre Press, 2009,
555-580, provides an assessment from a legal perspective.

2Thisimposesstrict rules al so to state-monopolies. For instance, preventing playersfrom addiction
must be a prominent objective even for state owned or controlled gambling agencies.

3 There were of course additional reasons for these rapid changesin Italy, for instance the prospect
of growing fiscal revenues. A discussion of some recent developmentsis provided by F. TARICONE,
Le concessioni per le agenzie ippiche — La storia infinita volge al termine, in Riv. Dir. Ec. Sport
vol. 5, n. 2, 2009, 84.

4 S. SwiTH, Lotteries as a Source of Revenue, in M. Viren (ed.): Gaming in the New Market
Environment, Palgrave Macmillan, Basingstoke, 2008, 105-1009.
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suppliers. In most extreme cases, the entire market is served by state-owned or
state-controlled firms. In some Anglo-Saxon countries aswell asin many South-
Asian nations there are much more liberal market settings in place. For small
countrieslike Cyprus, Maltaor Macau, offering aliberal gambling legislation has
turned out to be an important source of revenues.

Thestrict regulation and the high taxesresult in asmaller dimension of the
European gambling market. As Table 1 displays, there are enormous differences
between the size of rather deregulated marktes like the Australian one and the
situation in Europe.

TaBLE 1: SiZE OF GAMBLING MARKETS AROUND THE WORLD®

Ratio of Gross Gaming Revenues to GDP 2003

EU 0,52%
USA 0,65%
Canada 1,11%
New Zealand 1,45%
Australia 1,93%

Analyzing in more detail the European nationa gambling marketsin terms of market
size and of public revenuesis not an easy exercise. As shown in our companion
paper for Germany,® even for single countriesit israther difficult disentangling the
often complicated ownership structures of public companies as well as tracking
and quantifying the numerous small gambling taxes and other duties. These
complexitiesrise substantially when trying to compare the 27 different legid ations
and national accounting systems across Europe.” Thisis probably the main reason
why empirical comparative studies are rather scarce and most academic papers
haveto rely on dataprovided by the few existing accurate policy reportslike those
prepared by the Swiss Institute of Comparative Law?® or by London Economics.®

5 Data: W. R. EabingTon, Gambling Policy in the European Union: Monopolies, Market Access,
Economic Rents, and Competitive Pressures among Gaming Sectors in the Member Sates, in T.
CorvN ET AL. (eds.), Economic Aspects of Gambling Regulation: EU and US Per spectives, Nijhoff
Publ., Leiden/Boston, 2008, 79.

6 L. ResecaiaNi, Die Regulierung des deutschen Sportwettenmar ktes — Refor mvor schlage im Jahr
Zwei des neuen GlUSV, Discussion Paper, Leibniz Universitét Hannover, 20009.

" This point has been stressed e.g. by M. Viren, Introduction, in M. Viren (ed.): Gaming in the
New Market Environment, Palgrave Macmillan, Basingstoke, 2008, 22.

8 Swiss InsTITUTE OF ComPAaRATIVE Law, Sudy of Gambling Services in the Internal Market of the
European Union, Swiss Institute of Comparative Law, Lausanne, 2006.

9 LonpoN Economics, The Casefor Sate Lotteries, Report for the State L ottery and Toto Association,
London Economics, London, 2006. Besides, there exist some commercial market reports from
companies like LAFLEur or MECN.
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In Figure 1 we provide some data about gross gaming revenues (GGR) to
give an idea of the composition of the European gambling market: While in the
U.S. themainroleisplayed by casinos, the European market is clearly dominated
by lotterieswhich generate by far thelargest part of the revenues. Gaming machines
outside casinos account for ailmost one fifth of the revenues, while bets (horse
racing and other sport betting) rank only third. Thisvalue is however misleading
for being heavily influenced by liberalized marketslikethe U.K. In countrieswith
high regulation regimes like Germany, legal sport betting accounted in 2003 only
for 1.5% of total GGR,* in Portugal just for 0.7%. This fact is often brought up
by proponents of a different treatment of the sports betting market compared to
other types of gaming.** The strict regulation for gambling products appears in
their view as particularly exaggerated when applied to wagering which isregarded
to be more of aleisure activity linked to real sporting events than a pure game of
chance. Nevertheless, the low sharein total GGR and in public revenues does not
seem to lower political resistance in many European countries against these plans
from supporters of high state regulation, probably worried about the signalling
effect of such afirst breach in the actual monopoly regime. Indeed, despitethelow
market share a remarkable number of proceedings deal with the wagering sector.
The Liga Portuguesa-case is agood example for this.

Ficure 1: GROSS GAMING REVENUES BY SECTOR IN THE EurRoPEAN UNion 200312

Bingo services Casinos
EBating services a04 1580
17%

Gaming machines

1¥% Latteries

44%

10 After aperiod of timid deregulation following the Gambelli-ruling, in 2005 the share of betting
services reached in Germany round 4%. However, there was a quick decline after the 2006
decision of the Federal Constitutional Court and the subsequent tightening of the state-monopoly.
1 See, amongst others, N. ALgers, Sruktur und 6konomische Beurteilung des Sportwettenmarktes
in Deutschland, in |. GeBHARDT/S.M. GRrusser-SiNoroLl (eds.), Glickspiel in Deutschland, De
Gruyter Recht, Berlin, 2008, 56-92.

2 Data: W.R. EapingTon, Gambling Policy in the European Union, cit., 76.
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In terms of taxation, revenues from gambling account for less than 1% of
total tax receipts of European countries. Despite exceptionally high tax rates (up
to 100% on casino gross gaming revenuesin some countries), theamount raised is
considerably lower than that collected with other ‘sintaxes’ likealcohol or tobacco
duties.® Public revenues from gambling are often earmarked for ‘ good causes',
including sport, culture, and education projects. Whilethisisin principle honourable,
it ledto theformation of apowerful lobby of those charitable organi sations benefiting
fromit, now having becomethe main proponents of high state regulation. Moreover,
the fact that in countries like the U.S. or Germany most types of gambling are
regulated at state rather than at federal level increases the importance of their
receipts. On the one hand their impact on budget is higher; on the other, state
governments havefewer possibilitiesto raise aternative taxesto substitute gambling
revenues.

Finally, we shall note that in the last years there have been noteworthy
effortstowards deregulation in many countries. Italy has undertaken several steps
since 2004 in the direction of aprogressive liberalisation of the gaming market. In
particular, the market for sport betting is open to private companies which can
apply for one of the licenses issued by the central gaming authority AAMS. In
France, adraft bill was presented in March 2009 proposing aliberalisation of key
market sectorsin 2010. Despite several amendments, the first vote of the French
National Assembly in October 2009 was in favour of the draft. Although most of
the marketsin continental Europe remain strictly regul ated, the evolutioninlarge
marketslike Franceand Italy, together with the growing pressure from the changing
technical environment, could indeed lead to rapid changes.*

2. The Liga Portuguesa decision

The issue of the case C-42/07 was the challenge of a fine imposed both to the
Portuguese Football League (Liga Portuguesa de Futebol Profissional) and the
private company Bwin by the Departamento de Jogos of the Santa Casa da
Misericordia de Lisboa. The Santa Casa isafive century old agency under strict
control from the Portuguese Government. It isentrusted with the exclusiveright to
organise and operate | otteries, lotto games and internet sporting bets.*®* Bwinisa
private enterprise located in Gibraltar and operating from there with a regular

3 In Germany, revenues from tobacco taxation are reported to be more than three times higher
than the amount raised by taxing gambling (L. Reeecciani, Die Regulierung des deutschen
Foortwettenmarktes — Reformvor schldge im Jahr Zwei des neuen GIUSLV, cit., section 2.3). Sarah
Smith indicates similar values for the UK (S. SmiTH, Lotteries as a Source of Revenue, cit., 103).
14 See on this point D. Forrest, Gambling policy in the European Union: Too Many Losers?, in
Finanzarchiv vol. 64, n. 4, 2008, section 6.2.

* The Santa Casa was founded in 1498. It holds the exclusive license for the 1783 established
national lottery as well as for different types of lotto games like Totobola (since 1961) and
Totolotto (1985). In 2003, the Santa Casa was granted the exclusive right to organise and promote
internet gambling services.
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license. The company signed asponsorship deal with the Portuguese Footbal | League
in 2005, thus becoming its principal sponsor. The sponsorship entitles Bwin to
advertisein stadiumsand to put itslogo on thejerseysworn by players. Furthermore,
the Liga Portuguesa- homepageisdirectly linked with the Bwin- website, where
supporters can place online sporting bets.

Liga Portuguesa and Bwin were fined EUR 75,000 and EUR 74,500
respectively for offering internet bets and advertising them. The right to impose
penalties for those who violate the monopoly is provided to Santa Casa by a
legidlative act. Thetwo contractual partners brought proceedings before anational
court in Portugal which made areferencefor apreliminary ruling tothe ECJonthe
interpretation of Articles 43, 49 and 56 of the EC Treaty with respect to the
Portuguese legid ation. The question waswhether or not the Portuguese monopoly
was compatible with the freedom of establishment, the free movement of capital
and the freedom to provide services.

In apreliminary remark, the ECJ refused to examine Articles 43 and 56.
Given that Bwin does not have an establishment in Portugal, freedom of
establishment (Art. 43) hasno application to the present case. The free movement
of capital (Art. 56) is regarded as secondary to the freedom to provide services.
Examining Article 49, the European Court of Justice first of all declares that
Portuguese | egidlation collideswith the freedom to provide services, whichisone
of the pillars of the European common market. Asrecital 52 states:

(52) It isaccepted that the legislation of aMember State which prohibits providers
such as Bwin, established in other Member States, from offering via the
internet services in the territory of that first Member State constitutes a
restriction on the freedom to provide services enshrined in Article 49 EC

(..

Nevertheless, it quickly makesclear that such restrictionsare allowed if motivated
by “overriding reasons’ of the publicinterest.

(56)  Article 46(1) EC alows restrictions justified on grounds of public policy,
public security or public health. In addition, a certain number of overriding
reasonsin the public interest have been recognised by case-law, such asthe
objectives of consumer protection and the prevention of both fraud and
incitement to squander money on gambling, as well as the general need to
preserve public order (...).

The“overriding reason” isidentified in the judgement somewhat surprisingly as
the protection of consumersfrom fraud and excessive spending. Sincegamblingis
not regulated at aCommunity level, every member stateisallowed to setitsdesired
level of protection againgt such threats. The court recognizesthat granting exclusive
rights to a state-controlled institution like Santa Casa is a suitable instrument to
pursue this goal:
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(67) Inthat connection, it must be acknowledged that the grant of exclusiverights
to operate games of chance via the internet to a single operator, such as
Santa Casa, which is subject to strict control by the public authorities, may,
in circumstances such asthose in the main proceedings, confine the operation
of gambling within controlled channels and be regarded as appropriate for
the purpose of protecting consumers against fraud on the part of operators.

Thefact that Bwin lawfully operatesin another member state cannot be regarded,
according to the ECJ, asasufficient guarantee for achieving the desired protection
level. Therefore, both the condition of suitability and of necessity are satisfied by
granting Santa Casa exclusiverightsfor offering internet gambling services. These
conditions, asstated by the ECJinrecitals 59 and 60, belong to the a ready mentioned
‘proportionality’ prerequisites established in former case-law as preconditionsfor
allowing restrictive regul atory measuresin the European common market.

Moreover, the ECJ regards the internet as particularly dangerous, given
the lack of personal contact between market actors:

(70) In addition, because of the lack of direct contact between consumer and
operator, games of chance accessible via the internet involve different and
more substantial risks of fraud by operators against consumers compared
with the traditional markets for such games.

The last justification goes beyond market regulation issues. It examines
the very nature of market participants and comes to the conclusion that further
risks could comefrom the ambivalent role played by actorslike Bwin. Being at the
same time sponsors of teamsinvolved in the competition and provider of bets on
them, they could be tempted to abuse their position by manipulating competition
outcomesfor profit reasons:

(71) M oreover, the possibility cannot be ruled out that an operator which sponsors
some of the sporting competitions on which it accepts bets and some of the
teams taking part in those competitions may be in a position to influence
their outcome directly or indirectly, and thus increase its profits.

The Court concludes that given all these specific threats associated with
internet betting, aprohibition imposed on private operatorslike the one suffered by
Bwin and Liga Portuguesa may beregarded asjustified by the overriding objective
of preserving Portuguese consumers from crime and fraud. Therefore, the strict
market regulation does not contravene to the principle of the freedom to provide
services enshrined in Article 49 of the EC Treaty.

3. Some considerations from an economist’s point of view

Many of the national legidationsregulating gambling rely on the (real or supposed)
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necessity of protecting consumersfrom the negative effects of excessiveplay, mostly
labelled as gambling addiction, and from its consequences on society. Thisapplies,
amongst others, to Germany, where the Federal Constitutional Court with its
judgement from March 2006 has excluded fiscal interests as a possible rationale
for astate monopoly and hasleft only the prevention motive as avalid reason.

Such amotivation would be theoretically in line with standard economic
theory: governmental interventionsin amarket economy are allowed if there are
market failures which need to be corrected. Large negative externalities such as
high social costs resulting from excessive play would constitute such a market
failure. They would allow the government to restrict freedom to provide goods and
servicesto suppliersand freedom of choiceto consumers. Inreality, evenin presence
of gambling addiction setting up a state monopoly is considered a too massive
intervention given the dimension of the problem. This is the opinion of most
economists, who can hardly derive arationalefor such arigorous approach using
standard welfare economics. Comparing welfare gains from gambling and losses
caused by the strict market regulation yieldsin most cases negative results.’® The
adequacy of astate monopoly isquestionable especially inlight of the much more
permissive measures adopted in regul ating markets of other ‘sin goods' like alcohol
or tobacco, which are characterized by afar higher dependency and mortality rate.

In the case of the Liga Portuguesa decision, the legality of the state
monopoly for internet betsis justified not for the reason of protecting consumers
fromaddiction but for theaim of preventing them from fraud. Thiswould correspond
to another type of market failure, the inefficiency deriving from information
asymmetry. Thelatter refersnot to thewell-known imperfect information of players
whichisoften an essential part of their participation in gambling activities,'” but to
the aim of protecting (supposedly) inadequately informed consumers from
(supposedly) dishonest providers. The ECJ emphasises this point by stating that
the “lack of direct contact between consumer and operator” while placing a bet
justifiesaparticularly high protection level, especially facing the high amount of
money involved.

Such an argument sounds rather strange from an economic viewpaint.
Although we know that there are plenty of market imperfections, the assumption
of rational, independent consumerswhose freedom of choice hasto berespectedis
one basic pillar of democratic Western societies. If one has to protect consumers
even from stock-listed companieslike Bwin, why then not prohibit internet shopping
at al, particularly portals such as EBay, with all the uncertified private sellers?
Referring to the high amounts of money involved doesnot really improvethelogic,

16 See for an overview L. FarreLL, When Welfare Economics and Gambling Sudies Collide, in M.
VIReN (ed.): Gaming in the New Market Environment, Palgrave Macmillan, Basingstoke, 2008,
23-53 and D. Forrest, Gambling policy in the European Union: Too Many Losers?, cit., section
4.

" Following the basic von Neumann/Morgenstern-model of decision-making under uncertainty,
the expected utility from gambling is normally lower than that from just keeping one's money.
Under this framework, a rationale consumer would not gamble at all.
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because you can easily “sguander money” e.g. by buying ajunk car through an
internet platform. Citizens of European societies are requested to take economic
decisions of far higher importance like contracting a pension insurance than the
one of whether to place an online bet or not. All inall, thiskind of rationale does,
from an economic point of view, neither fit theideaof afreemarket nor isappropriate
given the actual technical environment, where remote transactions are part of
everyday life.

Furthermore, thejudgement gives remarkable emphasisto the‘ good causes
run by Santa Casa (recitals 15-16). Asaready mentioned above, thisisahistoricaly
developed, common way to increase social acceptance for gambling services,
especially used by state lotteries. In principle, there is nothing to object to; one
should nevertheless remember that such a financing could also be organised by
collecting taxes from private companies and redistributing them to charitable
institutions, sport federations, and others. Thiswould bethe normal way to finance
merit goods, as it is done, for example, in the education or public health sector.
Besides, several studies have pointed out that the ‘ good causes' receiving funds
from gambling revenuesarein many cases (orchestras, heritage, sports) consumed
mainly by peoplefrom higher social classes. Given that theincome share spent for
gamingisnormally larger for lower income recipients, the gambling taxes assume
the character of regressive taxes redistributing from poor to rich.®

Finally, the ECJ briefly refersto the issue of possible incentivesfor game
manipulation when firms like Bwin are both sponsors of a sport event and offer
betsonit. Economistswould categorize thisinstance as entailing asort of negative
externality on the supply side, since every kind of manipulation would negatively
affect the production of the good ‘ sport event’ which constitutes the ground upon
which the bet is based. If the confidence in the integrity of sport events declines,
the whole economic exploitation of the good suffersin thelong run: gate revenues,
sponsoring, broadcasting, and al so offering betting services. Beyond that, Forrest
and Simmonsdescribe betting corruption asaform of insider trading, sinceinvolved
personsrealise gains at the expense of other market participants. They recommend
the establishment of a specific anti-corruption policy framework with the
participation of the regulatory authority, governing bodies of professional sports,
and the gambling industry.®

The Bundesliga-scandal of 1970/71, which caused asharp declinein match
attendance, is a prominent example for such aloss of reputation. But even the
recent Calciopoli-affair has contributed in Italian football to the comparatively
low spectator interest observed during the latest years. The Serie A, inthe Nineties
the most popular professional football league in Europe, wasin the seasons 05/06
and 06/07, when the scandal was brought to light, the one with the lowest match
attendance among the ‘big five' European leagues analysed in the Del oitte annual

18 See on this point S. SwiTH, Lotteries as a Source of Revenue, cit., section 5.4.
% The formal model is presented in D. ForresT, R. Simmons, Sport and Gambling, in Ox. Rev. of
Ec. Pal., vol. 19, n. 4, 2003, section 4.
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report.?°

Thesethreats connected with corruption and match-fixing should betaken
seriously — once a reputation is destroyed not only the commercial potential but
aso the whole merit good character of sports is in danger.?* A possible policy
recommendation when dealing with major companieslike Bwin could beto restrict
advertising of gambling companiesto event sponsorships, for example by displaying
thelogo in stadiums or in opening credits of TV coverage. The direct sponsorship
of ateam or aplayer may remain prohibited.

Ancther problem arising in this context is the question about property
rights. In contrast to lotteries and lotto games, sporting bets are linked to a real
world event, namely a sporting competition. Who isthe owner of the‘ good’ upon
which the bet is based? If the good * sporting event’ is produced by market actors
liketheinvolved sport teams, doesn’t astate-monopoly regime assumethe character
of an expropriation by the government? Thisisstriking especially whenlooking at
professional team sports, which are private undertakings dependent on the profits
gained by selling their product. The Liga Portuguesa-case is such an example, but
in Germany, too, there have been several instanceswhere professional sport teams
had to renounce to already stipulated sponsoring contracts with gambling firms
and lost a lot of money.? With professional sports becoming more and more a
commercia activity, these economic considerations should be taken more into
account.

Atfirst sight, the Liga Portuguesa decision enforces gambling monopolies
throughout Europe. If the level of protection may be freely chosen by national
governments according to the country’s “moral, religious and cultural”
characteristics (recital 57), then basically each government could claim the need
for setting up astate-monopoly. A more careful look revealsthat the already known
problematicissuesremain: theruling doesnot provideafully convincing justification
for therestriction of key rights of afree market likethe freedom to provide services.
This emerges quite clearly when having an economic look at the judgement, but
even from alegal point of view courts all over Europe are awaiting a precise
definition of the ‘ proportionality’ requirements for treating the gambling market
according to the same standards as other markets.

Allinall, we supposethat the solution of the problem should befound at a

2 See DeLoitTe (ed.), Annual Review of Football Finance 2009, Manchester, 2009. There are
also some recent examples of Asian football |eagues where wagering has declined dramatically
since they were found to be heavily affected by frauds connected to betting activities.

2L An example of such a negative development is professional cycling: once regarded as the most
pure, ‘heroic’ sport, it is nowadays so frequently linked to doping scandals that the image has
completely changed becoming that of a‘cheating circus . Theresult wasadramatic fall in spectator
interest, sponsoring and broadcasting engagement.

22 The most prominent case was the Bundesliga-team Werder Bremen, which had to give up a
sponsorship deal with Bwin during the 2006/07 season. At the same time, Bwin continued to
support other European clubs like Real Madrid or AC Milan, so that the legal restrictions turned
out to be a genuine competitive disadvantage for the German team.
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political level rather than by relying on judicial decisions. A coherent market
regulation to be established at a European level should still be prominent on the
political agendaof the EU. From an economic viewpoint, we recommend for sports
betting aregimereformwith acareful opening to private actors, without renouncing
to public control over the sector. The influence of the government should be
concentrated on regul atory policy issues, establishing first of all powerful national
agenciesthroughout Europe responsiblefor licensing private companiesand for a
continous monitoring of the market. As the latest football betting scandal in
November 2009 impressively shows, an effective monitoring system isfar more
important for protecting sportsmen and wagerers throughout Europe than rigid
market regulations applied to single countries.
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